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Opi nion by Simrs, Adm nistrative Tradenark Judge:

Terroir Brands, LLC (applicant), a Florida
corporation, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register the mark A SONGY
& FILS for wine.! The Examining Attorney has refused

regi stration under Section 2(e)(4) of the Act, 15 USC

! Application Ser. No. 75/650,930, filed February 26, 1999, based
upon applicant’s allegation of a bona fide intent to use the mark
in coomerce. |In the application, it is indicated that the
English translation of the French word “FILS” is “SONS.”
Applicant has stated that A Songy identifies a Iiving individual
associated with applicant (its president), whose consent to
register is of record. Applicant indicates that this is also the
nane of the great-grandfather of applicant’s president.
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81052(e)(4), on the basis that applicant’s asserted mark is
primarily merely a surnane. Applicant and the Exam ni ng
Attorney have submtted briefs but no oral hearing was
request ed.

We affirm

Conceding that the initial burden is on the Ofice,
t he Exam ning Attorney argues that the evidence of record
establishes a prina facie case that applicant’s mark is
primarily nmerely a surnanme. The Exam ning Attorney argues
that applicant’s mark consists of a first nanme initial
foll owed by the surnane Songy, in addition to an anpersand
and the word “FILS” (meaning “SON’ or “SONS’). The
el ements of applicant’s mark, according to the Exam ning
Attorney, reinforce the surnane significance of the mark.
The record includes a listing fromthe 1998 Phonedi sc
Power f i nder USA One dat abase of “Songy” as the surnane of
267 people. The Exam ning Attorney contends that even rare
surnanes may be unregistrable if the primary significance
is that of a surname. Here, the Exam ning Attorney argues
that there is no other significance of the term “SONGY.”

The Exam ning Attorney has relied upon severa
decisions of this Board and our primary review ng court:
In re Etablissenents Darty et Fils, 759 F.2d 15, 225 USPQ

652 (Fed. Cir. 1985) (DARTY held primarily nerely a
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surnanme); Inre |l. Lewis G gar Manufacturing Co., 205 F.2d
204, 98 USPQ 265 (CCPA 1953)(S. SEIDENBERG & CO S. held
primarily nerely a surnane); Ex parte Sears, Roebuck & Co.,
96 USPQ 360 (D.C. Cir. 1953)(J CH GANS held prinarily
nerely a surnanme); In re Nelson Souto Major Piquet, 5
UsP2d 1367 (TTAB 1987)(N. PIQUET held primarily nerely a
surnane); and In re Taverniti, SARL, 225 USPQ 1263 (TTAB
1985), request for reconsideration denied, 228 USPQ 975
(TTAB 1985)(J. TAVERNITI held primarily nerely a surnane).
Applicant, on the other hand, argues that, in
accordance with In re Benthin Managenent GrbH, 37 USPQd
1332 (TTAB 1995), the degree of rareness of a surnanme nust
be considered. Here, according to applicant, the nunber of
persons with the surname Songy is nunerically
insignificant. Accordingly, applicant argues that one
should infer that the primary significance of its asserted
mark is not that of a surnane. |In support of its position,
applicant has submtted a book entitled American Surnanes
which |ists 2000 of the npbst conmmon surnanes in this
country. The surnanme “Songy” is not listed in this book.
Upon careful consideration of this record and the
argunents of the attorneys, we agree with the Exam ning
Attorney that applicant’s asserted mark is primarily nerely

a surnane. Wiile the mark in the Darty case invol ved
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y the surnane “Darty,” what the Court said in that
225 USPQ at 653, is equally applicable to this case:

In this case, the subject mark is not only the surnane
of a principal of the business, but also is used in

t he conpany name in a manner which reveals its surnane
significance, at least to those with a nodi cum of
famliarity with the French | anguage. (Darty et Fils
translates as Darty and Son). This, initself, is

hi ghly persuasive that the public woul d perceive DARTY
as a surnane. In addition, the exam ner nade of
record evidence that others in a nunber of cities in
this country bear the surnanme DARTY. Thus, as a
surname, DARTY is not so unusual that such
signi fi cance woul d not be recogni zed by a substanti al
nunber of persons. Nor can the interests of those
havi ng the surnane DARTY be di scounted as de mnims.
Under these circunstances, the statutory policy

agai nst i medi ate regi stration on the Principa

Regi ster appropriately should be applied.

Finally, what the predecessor court of the Federal

Circuit stated in the Lewws case is also noteworthy, 98

USPQ

at 267:

It seens to us that “Seidenberg” is clearly a surnane
whi ch can have no ot her neaning or significance than
that of a surnane. Nor do we believe that the
addition of the single initial is sufficient to renove
it fromthat category. Further, the addition of the
expression “& Co’s.,” whether it be in the abbreviated
and possessive form present here, or in the usual

form cannot be held to distinguish or relate to
anyt hi ng except the surnanme “Seidenberg.”

Applicant’s attorney has not presented any argunent as

to why this authority is not persuasive herein. The cases

appli

di sti

cant has relied upon have been adequately

ngui shed by the Exami ning Attorney in his brief.



Ser. No. 75/650, 930

Because we believe that the Exam ning Attorney has
established a prinma facie case of surnanme significance,
whi ch applicant has not rebutted, this refusal nust be

af firnmed.

Decision: The refusal of registration is affirnmed.



